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A CARRIER OF ONE’S OWN PROPERTY 
ACROSS STATE LINES A CARRIER IN 
INTERSTATE COMMERCE. 








The Supreme Court of the United 
States holds, in effect, that though a pipe 


line extends from one state to another, - 


yet, if it is used only for the transporta- 
tion of oil from its own wells to its own 
refinery, it is not engaged in the trans- 
portation of property in interstate com- 
merce, 


Mr. Justice Holmes reasoned as fol- 
lows about this: “There remains to be 
considered only the Uncle Sam Oil Com- 
pany. ‘This company has a refinery in 
Kansas and oil wells in Oklahoma, with 
a pipe line connecting the two, which it 
has used for the sole purpose of conduct- 
ing oil from its own wells to its own re- 
finery. It would be a.perversion of lan- 
guage, considering the sense in which it 


‘is used in the statute, to say that a man 


was engaged in the transportation of 
water whenever he pumped a pail of wa- 
ter from his well to his house. So as to 
oil. When as in this case, a company 
is simply drawing oil from its own wells 
across a state line to its own refinery for 
its own use, and that is all, we do not 
regard it as falling within the description 
of the act, the transportation being mere- 
ly an incident to use at the end.” Pipe 
Line Cases, 34 Sup. Ct—not yet re- 
ported. 


The Chief Justice further agrees be- 
cause this company could not be em- 
braced in the act without violating the 
due process clause of the Fifth Amend- 
ment, “since to apply it would necessarily 
amount to a taking of the property of 
the company without compensation.” 

But the court also holds as to the oth- 
er pipe lines that they come under the 
act, because, though they also carried 





only their own oil, yet having a monop- 
oly of transportation, they refused to 
carry any oil unless it was first sold to 
them. Speaking of the Standard Oil 
Company it was said: “In this way it 
made itself master of the fields without 
the necessity of owning them and carried 
across half the continent a great subject 
of international commerce coming from 
many owners, but by the’ duress of which 
the Standard Oil Company was master,’ 
carrying it all as its own.” 


Mr. Justice Holmes reasons that the 


Comerce Act “may require those who 


are common carriers in substance to be- 
come so in form;” these lines “are com- 
mon carriers now in everything but 
form,” and the statute may compel them 
to “give up requiring a sale to them- 
selves before carrying the oil that they 
now receive.” 

This sort of reasoning jumps over all 
intermediate considerations of whether 
these pipe lines were endeavoring to 
buy the oil of others or whether they 
were, with their facilities for transport- 
ing it to an open market, simply accept- 
ing oil that was offered for sale, be- 
cause they were able to transport it. If 
the latter, it is hard to see the distinction 
as regards the Uncle Sam Oil Company, 
each line being merely engaged in trans- 
porting its own property, perchance to 
its own refinery. 

But the latter object seems to have 
little to do with the case, for we imag- 
ine, from the reasoning of the court, that 
a pipe line might convey its own oil, 
crude or refined, from its own field or 
refinery across a state line and there 
dispose of it to the trade. What it can- 
not do, according to this decision, is, 
while having the power to impose prices 
on others, buy and then transport with- 
out becoming “in substance,” a common 
carrier under the commerce act. 

It would seem to be true that if one 
is a common carrier “in substance,” the 
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commerce act would apply to him, car- 
ing nothing for the form. But is it to be 
“in substance” a common carrier, when 
nothing is carried but goods,owned by 
the carrier? What is there in the act 
which takes away from the ordinary 
sense of the words “common carriers” 
in their meaning of a carrier holding 
itself out to the public as a common car- 
rier? 

It seems to us too plain for discussion, 
that, if a dealer has two places of business 
separated by state lines he may buy goods 
in either state and transport them him- 
self, as his needs may seem to require, 
from one place to the other, and _ this 
could not be prevented, though the rates 
between the two states would be affect- 
ed thereby, because there is under the 
Fifth Amendment a right not even yield- 
ing to the commerce clause of the con- 
stitution. 

Mr. Justice McKenna, in a dissent, 
claims that just as the Fifth Amendment 
protected the Uncle Sam Oil Company, so 
it protects all of the other lines merely 
transporting their own property. He 
dwells particularly on the fact that there 
is no devoting by them of their prop- 
erty to a public purpose, the companies 
exercising no right of eminent domain 
and running their lines private 
rights of way, in many instances, how- 
ever, using streets and highways by con- 
sent of the local authorities. 


over 


He then considers the charge that these 
companies have a “monopoly of the 
means of transportation.” He says as to 
this charge that: “The facts do not sus- 
tain it except as they exhibit the ad- 
vantage” of the posession of property 
which others do not possess, Must it be 
shared by those others for that reason? 
The conception of property is exclusive 
ness, the right of exclusive possession, 
enjoyment and disposition. ‘Take away 
these rights and you take all that there 
is of property. * * * May a jobber ot 





merchandise in Washington who con 
ducts a trade in Baltimore and owns spe. 
cial facilities for the transportation of his 
merchandise, be compelled to share them 
with his competitors, who may nut be 
able to afford as ample ones and in con. 
sequence be forced to sell their property 
to him at a disadvantage?” 

This illustration considering the at 
vance in pneumatic tube transportation 
seems very apt, and its effect on inter 
state transportation’ would be as marked 
as in the pipe line cases. 

The dissenting justice proceeds with 
other illustrations and alludes to opinion 
which considers individual ownership of 
property “economically and_ politically 
wrong,” and he wishes to know whether 
under the plea of duress of wealth, 51 per 
cent of the people could put their cor 
viction into law and abolish wealth? 

Though the dissenting justice may 
pound out his logic, he forgets that the 
court, when it finds a situation that needs 
correction for the smooth flow of con- 
merce between the states, will correct it 
and by some brief “antithesis of words,’ 
like those employed by Mr. Justice 
Holmes in the majority opinion. 

In this case the court questions title to 
property acquired under state law, giving 
to duress a new meaning and adjudging 
that another has practiced it on one not 
a party to the record. Herein we see out 
government parens patriae, because the 
end justifies the means. The principles 
broad and its application seems to be i 
the unfettered discretion of the court. 








NOTES OF IMPORTANT DECISIONS. 


RELIGIOUS SOCIETIES—VOWS OF POV: 
ERTY TOLLING RIGHT OF INHERIT 
ANCE—This caption this journal used 
in 71 Cent. L. Journal 167, in which we wrote 
note approving decision by Circuit Court sus 
taining the claim of a religious order, undef 
a vow of poverty of one of its members, to 
his earnings. This decision was reversed by 
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Eighth Circuit Court of Appeals and this in 
turn has been reversed by the Supreme Court 
and the ruling of the Circuit Court restored. 
The Order of St. Benedict, 34 Sup. Ct. —not 
yet reported. 

The attack on the claim of the order based 
on a vow of poverty was that “an agree- 
ment for such surrender being opposed to in- 
dividual liberty and to the inherent right of 
every person to acquire and hold property, is 
unenforceable in the civil courts, and cannot 
form the basis for an equitable title in the 
complainant.” 

Mr. Justice Hughes replying to this assertion, 
and speaking for an unanimous court, says: 
“The argument, we think, disregards the ex- 
plicit provision of the complainant’s constitu- 
tion as to voluntary withdrawal. It overlooks 
the distinction between civil and ecclesiastical 
rights and duties; between the Order of St. 
Benedict of New Jersey, a corporation, and the 
monastic brotherhood subject to church author- 
ity; between the obligation imposed by the 
corporate organization and religious vows. The 
question here is not one of canon law or ec- 
clesiastical policy. The requirement of com- 
plainant’s constitution must be read accord- 
ing to its terms and its validity must be thus 
determined. * * * So far as the corporation 
and the civil rights and obligations incident 
to membership therein are concerned, it leaves 
no doubt that the member may voluntarily 
leave the order at any time.” 

It will thus be seen that the fact of there 
being a corporation saves’ the agree- 
ment, in the form of a vow, but the court does 
not declare—and such a declaration would be 
obiter—that without an intervening corpora- 
tion the agreement would not be enforced. It 
does declare that the legislature which 
granted the charter to the corporation “is the 
arbiter of the public policy in that state,” and 
there “the obligation assumed * * * was di- 
rectly sanctioned.” 

This is a short cut to a decision, the court 
saying, in effect, that it will not inquire into 
what was behind the obligation. The opinion 
does, however, speak broadly upon community 
ownership and this having been repeatedly af- 
firmed where there is freedom to withdraw. 
Incidentally the court seems to declare that 
there was no duress .placed upon members of 
the corporation, as distinguished from mem- 
bers of the order. At the same time the case 
is left as seeming to hang upon an interven- 
ing corporation and through its charter as ex- 
Pression of state policy. This position is so 
harrow, that it seems unfortunate the court 
confines its ruling thereto. The Circuit Court 





not only urged this ground, but it sustained 
the vow, upon the principles of canon law— 
thus declaring in favor of religious liberty. 
179 Fed. 137. 


PUBLIC LANDS—PATENTS AS CONCLUS- 
IVE OF QUESTION OF TITLE IN PATEN- 
TEE.—The oil land decisions just handed down 
by U. S. Supreme Court were rendered upon 
questions certified by Ninth Circuit Court of 
Appeals, but the questions themselves seem 
all to have been settled by prior decision and 
they must therefore have ben certified out of 
abundance of caution and because of the tre- 
mendous interests involved. Burke v. So. Pa- 
cific R. Co., et al., 34 Sup. Ct. —; not yet re- 


ported. 


For example, that petroleum is a mineral 
under the act of Congress; that there can be 
no collateral attack on a patent; that the gov- 
ernment can only attack it by a direct pro- 
ceeding begun within the period of limitation; 
that date of patent is the time for determining 
whether land is mineral or not and subsequent 
discovery cannot open the question; that de- 
partmental officers cannot change effect of a 
patent by reservation not authorized and that 
a grant to a railroad is in the nature of a 
contract and not a gift. 

Considering, however, that the policy of the 
law was to exclude mineral lands and knowing 
departmental practice not to contemplate ex- 
ploration of lands to ascertain their- character 
before patent, this policy seems to have back 
of it nothing but accidental knowledge for its 
enforcement, or fraud upon the part of a 
grantee at the time of patent. When we con- 
sider that government and grantee neither in- 
tend at the time of grant that mineral land 
shall pass by patent, it would seem a case 
of mistake of fact that ought to be corrected 
unless intervening rights have arisen, as for 
example, conveyance to a settler and his oc- 
cupation and improvement of the land. But 
decision appears to have been the other way 
and that is now confirmed, though as the at- 
tack was collateral much that was said seems 
obiter. 


JURISDICTION—REMOVAL TO ANOTHER 
STATE SO AS TO ACQUIRE DIVERSITY 
OF CITIZENSHIP.—The theory of federal 
courts being appealed to in diversity of citi- 
zenship because. of local prejudice has a queer 
outcome, when it stages action in a sort of 
change of venue. This, however, has been 
held allowable by the Supreme Court. Wil- 
liamson v. Osenton, 34 Sup. Ct. 442. 
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An opinion by Mr. Justice Holmes shows 
that plaintiff went to Virginia “with the in- 
tention of making her home in that state for 
an indefinite time in order that she might 
institute this suit against the defendant in the 
United States court.” He said: “The motive 
for the change (of domicile) was immaterial 
for the plaintiff had a right to select her 
domicile for any reason that seemed good to 
her. With possible irrelevant exceptions the 
motive has a bearing only when there is an 
issue open on the intent.” 

This goes to show that it is not the preju- 
dice or partiality that induced the framers 
of the constitution to give this choice of a 
federal forum, but a citizen of a state may 
flout its forum, for the reason that it prefers 
a forum administering a different rule of law. 
We remember to have discerned in some fed- 
eral decision a sensitiveness on the part of fed- 
eral courts being avoided for this reason, but 
a state has the right to be greatly more 
sensitive about its own citizens migrating for 
no other reason than to escape the rule its 
courts apply to them. They owe obedience to 
those courts and should not be allowed to 
avoid it and then return to their old abode. To 
allow it seems a connivance at disloyalty. 


INSURANCE—RETENTION BY INSURER 
OF MONEY ORDER FOR UNEARNED PREM- 
IUM AS ACCEPTANCE.—The Texas Civil 
Court of Appeals, following the rule that ten- 
der of unearned premium must accompany no- 
tice. of cancellation of a policy, holds that, 
where such notice is accompanied by an ex- 
press order for the unearned premium and 
this is retained, until after a fire occurs, the 
policy is not cancelled, insured having pre- 
viously refused to receive a check and notify- 
ing the agent that he would not accept any- 
thing but money. Niagara Fire Ins. Co. v. 
Mitchell, 164 S. W. 919. 

It seems to us, that this pushes the rule of 
legal tender to an extreme limit. It is true 
the insured had refused a check and had said 
he would accept nothing but money in pay- 
ment of the unearned premium. Where re- 
mittance was made of what in ordinary every 
day affairs is the equivalent of money, it is 
to be greatly doubted whether one may arbi- 
trarily say nothing but money will suffice— 
especially when the insured retains. that 
equivalent. A personal check is a different 
matter, but one receiving through the mails 
what is regarded as money would be _ sup- 
posed to conform to business usages—notwith- 
standing he had said nothing but money 
would suffice. At most the rule of tender is 





but a rule of construction as to which courts 
disagree. The rule ought to have reasonable 
enforcement. It is impossible to suppose the 
insurance company was not trying in good 
faith to comply with it. 








UNLAWFUL PRACTICE OF THE 
LAW BY LAYMEN AND CORPOR- 
A'TIONS—REPORT OF A COM- 
MITTEE OF THE NEW YORK 
COUNTY LAWYERS’ ASSOCIA- 
TION. 

New York City is far in advance of 
other local bar associations in protecting 
the public from unlicensed and incompe- 
tent legal practitioners as well as in its 
enforcement of the Canons of Profes- 
sional Ethics. 

A special conimittee was appointed to 
report “on the unlawful practice of law 
by corporations or individuals (including 
notaries ).” 

We publish the report of the committee 
in full and have placed whatever com- 
ments we have to make thereon in the 
notes appended hereto. The report is as 
follows: 

Report OF COMMITTEE. 


Your Committee has made an_ inde- 


pendent examination of the law with ref- 


erence to the right of corporations and 
individuals to practice at the bar, and has 
made very careful inquiry as to the facts.* 
It has been aided materially by communi- 
cations from members of the Association, 
and has been overwhelmed with numer- 
ous complaints concerning acts which, 
in the opinion of your Committee, justi- 
fy prosecution of the offenders. 

It will probably serve to make for a 
better the problems 
presented to your Committee, if this re- 
port be divided into the following topical 
Notaries; 


understanding of 


heads: Practice of Law by 

(1) The thoroughness of this report should 
invite the attention of the bar everywhere and 
the report might well become the basis for 
definite action and possibly some new legisla- 
tion in every state. 
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Practice of Law by Persons Pretending 
tobe Lawyers (Not Notaries or Commis- 
sioners of Deeds); Practice of Law by 
Corporations ; Practice of Law by Collec- 
tion Agencies.” 

Practice of Law by Notaries. — Evi- 
dence has been submitted to your Com- 
mittee indicating a very wide practice of 
the law by notaries public and commis- 


sioners of deeds, especially among citi-’ 


zens of foreign birth. The powers of 
notaries are limited by statute to the ad- 
ministering of oaths, to the taking and 
acknowledgment and 


proof of deeds, mortgages and other in- 


certification of 


struments in writing, and in the case of 
notaries, to the demand, acceptance and 
payment of foreign and inland bills of ex- 
change, and of promissory notes, and to 
protest for nonacceptance or nonpayment 
thereof. In the blank printed form of 
application for the office of notary, pub- 
lished for all counties of the state, the ap- 
plicant is required to fill in the applica- 
tion in his own handwriting and sub- 
scribe the same under oath, and is re- 
quired also to state “whether he solicits, 
undertakes or has been paid for the draw- 


(2) It will be observed that this classifica- 
tion does not include those who pretend to no 
knowledge of the law but who nevertheless on 
request of a friend sometimes gives advice or 
assistance in legal matters. It is well to ob- 
serve that this class of so-called practitioners 
are properly omitted as the assistance thus ren- 
dered is not rendered as an attorney nor 
under any express or implied guaranty of 
competency. It is the holding out oneself as 
being competent to transact legal business and 
the solicitation of such business that makes it 
either unlawful or dangerous to society. 


(3) The powers of notaries may vary in dif- 
ferent states but seldom are such powers given 
toa notary as would properly permit them to 
use the “office” conferred on them by law as a 
badge of competency indicating the possession 
of any supposed legal ability to draw up such 
important documents as wills, party wall agree- 
ments, marriage settlements, trust deeds, etc. 
And yet the publie is being misled continually 
by such implication of competency. If notaries 
are to be permitted to draw up agreements of 
Such importance and demanding such a wide 
knowledge of the law they should be examined 
and licensed for such particular services as in 
the case of the solicitor in England and the 
hotar in Germany. 





ing of any legal papers or documents, 


and, if so, what sort?” 

The Committee is satisfied that a great 
many notaries and commissioners of 
deeds, not lawyers, some of whom have 
not even served a clerkship in a law 
office, and have practically no knowledge 
whatever of the law, have solicited, un- 
dertaken, and received pay for the draw- 
ing of deeds, mortgages, contracts, wills, 
powers of attorney and other legal docu- 
ments and papers, and have inserted ad- 
vertisements in newspapers and director- 
ies, published in this city and elsewhere, 
soliciting such work. The danger to the 
public of such practice by notaries is in- 
dicated in a large number of decisions of 
the court, holding wills and deeds and 
other documents invalid, where it appears 
that the papers were drawn by notaries.* 

In foreign countries the notary is a 
person qualified to draw such docu- 
ments, and former residents of countries 
wherein such practice by notaries is au- 
thorized naturally assume that a person 
called “notary public,” advertising that 
he draws papers and documents of legal 
value, is authorized here by law to do 
the same. The injury to the community 
is great, and some effort should be made 
to protect it from the continuance of this 
evil practice. 


The Practice by Persons Pretending to 
be Lawyers (Not Notaries or Commis- 


(4) Many lawyers can.vouch for the truth of 
this finding of the committee. Not long ago in 
the city of St. Louis a woman born in Austria 
having an estate of $15,000 went to a lawyer 
to have a will drawn leaving all the estate to 
a married daughter and disinheriting an only 
son. Objecting to a charge of fifty dollars for 
drawing a will, she went to a notary where, she 
said, she could “get the work done for $5.00.” 
The notary was wise enough to cut off the boy 
with one dollar but “fell Gown” in making the 
married daughter executrix. On the probate of 
the will the court was compelled to appoint the 
son administrator ec. t.a., since under the law of 
Missouri a married woman was incompetent to 
act in such capacity. And thus society by per- 
mitting such notary to solicit the drawing of 
wills in his official capacity induced this tes- 
tatrix, ignorantly to rely on his competency to 
perform such services. 
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sioners of Deeds)—The attention of 
your Committee has been called to spe- 
cific advertisements in newspapers of so- 
called “agencies,” and to cases of men 
not admitted to the bar, soliciting and ac- 
tually practicing law. Such practice is 
condemned by the Penal Code, and the 
offender, upon proper proof, could be 
convicted and sentenced. This evil to 
the community should be guarded 
against.® 

Practice of Law by Corporations. — 
Your Committee’s attention has been 
drawn to advertisements, circulars and 
letters, wherein trust companies and oth- 
er corporations have openly solicited rep- 
resentation of persons interested in the 
probate of wills, interested in the collec- 
tion of legacies, or otherwise interested 
in decedents’ estates, to put such claims 
in the hands of such trust companies or 
corporations, the legal service to be per- 
formed by the attorneys employed by the 
latter.® 


(5) In almost every city men hold themselves 
out as competent to handle legal business who 
are not licensed attorneys. Most of such men 
practice in police courts, justice courts, probate 
courts and other courts not of record. And 
since in most states attorneys are granted ex- 
clusive license to practice law in courts of 
record the implication is that anyone may prac- 
tice law in courts not of record. We do not see 
the justification for such implication. While 
one may try his own cases in either a court 
of record or one not of record he may in a court 
of record employ only a licensed attormey 
to plead for him while in a court not of 
record any one may assist him in his trial. 
But this privilege does not give the un- 
licensed laymen the right to hold himself out 
as competent to act as an attorney in courts not 
of record and such holding out and solicitation 
of retainers is unlawful and a fraud on the 
public. “Police court shysters,” which is a term 
of common reproach in many cities, reap a 
rich graft at the expense of many poor unfor- 
tunates caught in the police nets of our large 
cities every day. : 

(6) The subject of the right of a corpora- 
tion, and especially the trust company, to prac- 
tice law and furnish legal advice, has heretofore 
been fully discussed by this journal. See 68 
Cent. L. J. 333; 69 Cent. L. J. 172; 71 Cent. L. J. 
239. 

The trust company has been a bold offender 
in this particular. Taking advantage of its 
popularity as the department store of finance, 


veal estate and investment and its’ un- 





Your Committee’s attention has also 
been called to the practice by corpora- 
tions and trust companies of soliciting 
claims in condemnation proceedings, of- 
fering to furnish legal advice with refer- 
ence to corporation tax matters and in- 
come tax matters and offering to draw 
wills or to furnish other professional ser- 
vice. 

In a recent paper written by George 
W. Bristol, Esq., a member of your 
Committee, published in the Yale Law 
Journal for June, 1913, entitled, “The 
Passing of the Legal Profession,” many 
instances are given of such practice of 
the law. 

The custom and habit of such trust 
companies and corporations engaging in 
activities regarded as professional is ex- 
tending all over the country. At a meet- 


-ing of the Commercial Law League held 


at Cape May in July last, the following 
resolutions were unanimously adopted: 

“Resolved, therefore, that the president 
with the approval of the Executive Com- 
mittee appoint a special committee whose 
duty it shall be to receive complaints 
from members of the Association regard- 
ing the illegal practice of the law, to re- 
ceive evidence in support of such com- 
plaints and to transmit the same to the 
local authorities for prosecution, and 
wherever further legislation is necessary 
to formulate and promote the same. 

“Resolved further, that a copy of this 
resolution be sent to each bar associa- 
tion in the country.” 

The chairman of your Committee, as a 
member of that Association, was appoint- 
ed Chairman of the Committee under this 
resolution, and in his capacity as such 


doubtedly superior capacity and _  qualifica- 
tions to act as trustee, curator, etc., and to 
act as executor of estates of large and com- 
plicated business investments, it has gone fur- 
ther and presumed to take away from the lawyer, 
that business which rightfully pelonged to him 
and which he alone was competent to transact. 

Much of the offensive solicitation of legal bus- 
iness once indulged in is now carefully avoided 
by the trust companies of the highest standing. 
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chairman has received numerous com- 
munications from lawyers throughout the 
country, calling attention to the actual 
practice of law by trust companies and 
corporations in other cities. 


The right of corporations to practice 
law has been clearly defined by the Court 
of Appeals, in the case of the Co-opera- 
tive Law Company, 198 N. Y. 479, 92 N. 
E. 15 (May, 1910), in which the court 
said, at page 484: 

“A corporation can neither practice 
law nor hire lawyers to carry on the 
business of practicing law for it any more 
than it can practice medicine or dentistry 
by hiring doctors or dentists to act for 
it. Peopie v. Woodbury Dermatological 
Institute, 192 N. Y. 454 (85 N. E. 697) ; 
Hannon v. Siegel-Cooper Co., 167 N. Y. 
244, 246 (60 N. E. 597). The Legislature 
in authorizing the formation of corpora- 
tions to carry on ‘any lawful business’ 
did not intend to include the work of the 
learned professions. Such an innovation 
with the evil results that might follow 
would require the use of specific lan- 
guage clearly indicating the intention. 
Recent legislation simply emphasizes and 
protects the established policy of the 
state, and although ex post facto tends 
to show that no such object was in con- 
templation when the general term ‘lawful 
business’ was used in the statute to au- 
thorize the formation of business corpora- 
tions. L. 1909, chs. 483, 484. Business 
in its ordinary sense was aimed at, not 
the business or calling of members of 
the great professions, which for time out 
of mind have been given exclusive rights 
and subjected to peculiar responsibili- 
ties.” 

At page 483: | 

“The practice of the law is not a busi- 
ness open to all, but a personal right, lim- 
ited to a few persons of good moral char- 
acter, with special qualifications ascer- 
tained and certified after a long course 
of study, both general and professional, 


‘corporation to engage in. 





and a thorough examination by a state 
board appointed for the purpose. The 
right to practice law is in the nature of a 
franchise from the state conferred only 
for merit. It cannot be assigned or in- 
herited, but must be earned by hard 
study and good conduct. It is attested 
by a certificate of the Supreme Court and 
is protected by registration. No one can 
practice law unless hé has taken an oath 
of office and has become an officer of the 
court, subject to its discipline, liable to 
punishment for contempt in violating his 
duties as such, and to suspension or re- 
moval. It is not a lawful business ex- 
cept for members of the bar who have 
complied with all the conditions required 
by statute and the rules of the courts. 
As these conditions cannot be performed 
by a corporation it follows that the prac- 
tice of law is not a lawful business for a 
As it ‘cannot 
practice law directly, it cannot indirectly 
by employing competent lawyers to prac- 


‘tice for it, as that would be an evasion 


which the law will not tolerate. ‘Quando 
aliquid prohibetur ex directo, prohibetur et 
ber obliguim. Co. Lit. 223. 

“The relation of attorney and client is 
that of master and servant in a limited 
and dignified sense, and it involves the 
highest trust and confidence. It cannot 
be delegated without consent and it can- 
not exist between an attorney employed 
by a corporation to practice law for it, 
and a client of the corporation, for he 
would be subject to the directions of the 
corporation and not to the directions of 
the client. There would be neither con- 
tract nor privity between him and the 
client, and he would not owe even the- 
duty of counsel to the actual litigant. The 
corporation would control the litigation, 
the money earned would belong to the 
corporation and the attorney would be 
responsible to the corporation only. His 
master would not be the client but the 
corporation, conducted it may be wholly 
by laymen, organized simply to make 
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money and not to aid the administration | action has been doubted, the impropriety 


of justice which is the highest function 
of an attorney and counselor at law. The 
might not have a lawyer 
among its stockholders, directors or ofh- 


corporation 


cers. Its members might be without char- 
acter, learning or standing. ‘There would 
be no remedy by attachment or disbar- 
ment to protect the public from imposi- 
tion or fraud, no stimulus to good con- 
duct from the traditions of an ancient and 
honorable profession, and no guide ex- 
cept the sordid purpose to earn money 
for stockholders. The bar, which is an 
institution of the highest usefulness and 
standing, would be degraded if even its 
humblest member became subject to the 
orders of a money-making corporation 
engaged not in conducting litigation for 
itself, but in the business of conducting 
litigation for others.” 


In the matter of Associated Lawyers’ 
Company, 134 App. Div. 350, 119 N. Y. 
Supp. 77, the Appellate Division declined: 
the application of the company for leave 
“to do a’general law and collection busi- 
ness, * * * to make agreements with, 
and to employ such attorneys at law, * 
* * as may be desired for the transaction 
of such business,” notwithstanding the 
fact that the corporation was formed by 
lawyers and that it was alleged in the pe- 
tition that “by far the greater part of its 
business consists of the collection of 
claims without resort to law; when suits 
need to be brought, they are entrusted 
specifically to lawyers who appear in 
and that the company 
employs in various parts of the United 


their own name ;” 


States as many as six thousand practicing 
lawyers. The Appellate Division in this 
case said: j 

“While it has never been legal for a 
corporation to practice law, a system has 
grown up by which corporations under- 
take to procure attorneys for the trans- 
action of the law business of its clients, 
and, while the legality of such corporate 





into 
such a business has been universally ree. 


of allowing corporations to enter 


ognized, and by this legislation it has 
been prohibited.” 

In the Matter of the City of New York, 
reported in 144 App. Div. 107, 128 N. Y, 
Supp. 999, the form of contract was as 
follows: 

“I do hereby retain and employ the 
* * * company to act for me and in my 
behalf in the conduct of certain proceed- 


ings affecting my property, and to fur- 
nish such legal and other expert ser- 


vice as it may deem necessary in con- 
nection with the taking of my property 
by condemnation proceedings. * * * 
And, in consideration of its services, do 
hereby promise, assign and agree to pay 
said * * * company 331-3 per cent of 
whatever sum shall be allowed or paid 
for on account of such taking; said per- 
centage to cover all expenses and dis- 
bursements of every nature whatsoever.” 
The court held the agreement void, 
citing as one of the reasons for so doing, 
that it was a contract to practice law. 
Notwithstanding these decisions, there 
brought to the attention of 
your Committee, instances of actual con- 


have been 
tinuance of these practices by corpora- 
tions in this and other jurisdictions. 
Practice of Law by Collection Agen- 
paper Charles A. 
Boston, Esq., chairman of the Commit- 
tee on Professional Ethics of your As- 
sociation, entitled “Legal Ethics,” the 
annual the Nineteenth 
Annual Convention of the Commercial 
Law League of America, at Cape May, 
on the 23d of July last, the speaker re- 
viewed the nature and business of col- 


cies—In a read by 


address before 


lection agencies and some of the limita- 
tions and extent of their business, and 
graphically pointed out those lines that 
in his opinion marked the territory be- 
yond which collection agencies might not 
go, without practicing law and violating 
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the statutes forbidding such practice by 
laymen. 

There has been brought to your Com- 
mittee’s attention, instances of actual 
practice of the law by collection agencies. 
In Los Angeles, the presiding justice of 
Los Angeles township called upon the 
grand jury of the county to investigate 
“the unethical and in some instances.-al- 
leged unlawful practice of local collection 
agencies.” In the case of one agency, a 
paper “closely resembling in appearance 
an official summons of the court” was 
presented, and the presiding justice 
said : 

“T find from constant judicial associa- 
tion with agencies, that some of them are 
extremely unscrupulous in their dealings 
with individuals, others are vicious, while 
some are conservative and tactful.” 


In a case reported in the Law Journal 
of July 13, 1912, entitled Buxton vy. Lietz, 
the court was called upon to review a 
contract, which it found was in fact an 
engagement by a collection 
practice law for its patrons, and held that 


agency to 


such a contract was void as against pub- 
lic policy. 

Side by side with such illegal practice 
of the law has been a most commendable 
effort on the part of reputable attorneys, 
advisors of collection agencies in the 
city, to bring to their clients’ attention 
the limitations upon the scope of their 
business, and in many instances most en- 
couraging results have been produced. 
One important and busy agency has an- 
nounced to its patrons that it will not in 
any case solicit claims for suit or for 
handling in bankruptcy. * * * 


Recommendatigns. — There are two 
ways of attacking the unlawful practice 
of the law. If an attorney be engaged in 
the unlawful practice of the law, either as 
an employe of a trust company, corpora- 
tion or agency, he himself is guilty of un- 


professional practice, and is subject to 





discipline by the court.* His patron or 
client is liable to prosecution under the 
criminal law, and, if a corporation, is 
subject to action for its dissolution by 
the Attorney General. No step can be 
taken, however, without careful consid- 
eration of the specific charge, the evi- 
dence in support thereof, and without, in 
the case of the lawyer, giving him an op- 
portunity to be heard. 

Your Committee believes that any ef- 
fort systematically made to reach offend- 
ers, both professional and nonprofession- 
al, will receive the hearty co-operation of 
the courts and of the district attorneys, 
but that the work, to be done efficiently, 
must be done systematically and with the 
highest professional skill. For 
years the medical profession in this 
county, through its County Medical So- 
ciety, has had counsel retained regularly, 
for the purpose of sifting and collating 
evidence of unlawful practice of medi- 
cine by persons and institutions. It is 
due to the successful efforts of the 
County Medical Society that so few 
“quacks” practice medicine in New York 
City, and that the practice of medicine 
has been confined to those of adequate 
training and professional responsibility. 
In this work the County Medical So- 
ciety has had the approval of the entire 
community and the support of the courts. 
Before the work of the County Medical 
Society, there existed few precedents 
determinative of the question, “What 
constitutes the practice of medicine 2” 


many 


(7) Section 27 of the Canons of Professional 
Ethics makes it specifically unethical for law- 
yers to permit their services to be advertised, 
and sold by trust companies or other corporate 
agencies. Many lawyers of apparently high 
standing in the profession have been surprised 
at this provision of the code when called to 
their attention. But the New York County Law- 
vers’ Association are standing firm on a strict 
construction of this section. If properly en- 
forced this section will effectually control the 
trust company evil as no reputable lawyer will 
permit his standing in the profession to be- 
come affected by reason of his connection as at- 
torney or trust officer, with a company guilty of 
such unlawful and unprofessional practices. 
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Through the energy and activity of the 
Society, however, the decisions of the 
courts have very carefully marked out 
and defined what may and what may not 
be done by the layman. 


Similar work has been done by the le- 
gal profession. The precedents in the 
cases of practice of medicine will doubt- 
less have value, but many decisions must 
be made before the definitions of what 
acts constitute the practice of the law 
will furnish a complete understanding of 
this subject. Doubtless as in the case of 
“mental healers,” clairvoyants, and the 
like, contest will vigorously be made by 
those seeking to justify their practice of 
the law. 


It is the opinion of your Committee 
that our leaders at the bar could render 
no greater service to society and to our 
_ profession, than in the giving of their 
time and their skill to the work of clari- 
fying the law upon this subject.® 

Your Committee therefore recommends 
the following method of organization of 
the work: 

1. A permanent bureau for the recep- 
tion of complaints, examination of wit- 
nesses, weighing of evidence and prosecu- 
tion of cases should be established as a 
permanent branch of the work of the As- 
sociation, either separately or in conjunc- 


(8) The committee have raised an interesting 
question. What is legal business? Is it con- 
fined to mere advocacy in courts of record? If 
so, then we are worse off than England where 
not only the barrister must be licensed and qual- 
ified but the solicitor as well. And the solicitor 
is alone competent to draw legal instruments. 
In this country we are supposed to have united 
in. the one term, attorney at law, the duties of 
the solicitor and barrister and therefore the law- 
yer’s prerogatives in this country should not 
be limited to mere advocacy in courts of record 
(the prerogative of the barrister), but should in- 
clude those also of the solicitor which would 
make him the exclusive conveyancer of his 
county, the only one at least who may properly 
hold himself out as competent to draw legal 
documents... The only alternative, it seems to 
us, is to create another class of lawyers com- 
petent to draw legal instruments to be called 
solicitors, notaries, conveyancers, or any other 
title and qualified and licensed to perform such 
legal services. 





tion with the bureau now maintained by 
the Committee on Discipline. 


2. A committee larger in number than 
your Special Committee should be 
charged with the duty of supervising the 
work of such bureau, of determining 
what policies shall be pursued, and of 
aiding, either by personal service or by 
calls upon other members of the Associa- 
tion, in the successful prosecution and 
handling of special cases. Such commit- 
tee should be a Standing Committee on 
Unlawful Practice of the Law, with a 
membership of at least fifteen members. 
Suitable amendments of our by-laws to 
accomplish this should be drawn and 
presented in ample time for consideration 
and passage at the next stated meeting 
of the Association. 

3. That an appeal be made not only to’ 
the members of the Association, but to 
the bar generaily, for special contribu- 
tions to this work. Your Committee be- 
lieves that the sentiment of the bar is so 
strongly in favor of positive action in 
this direction that the response will be 
adequate to assure an efficient organiza- 
tion. 

4. Your Committee recommends that 
the details of the work will be placed 
in charge of an attorney, in liké manner 
as cases are handled by vour Discipline 
Committee and by the Grievance Com- 
mittee of the Association of the Bar. 

Your Committee is of opinion that, un- 
til such an organization is established, it 
would be unwise to take sporadic steps 
to eradicate the evil. Your Committee 
has in hand already sufficient evidence to 
justify prosecution in specific cases, but 
believes, nevertheless, that it is not 
equipped for the task that is presented, 
and that, if it undertook the prosecution 
of these cases, it might hinder rather than 
aid in the ultimate eradication of the evil. 
Your Committee believes that, if the 
work is to be done, it should be done 
thoroughly, and that the first step in this 
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direction is the proper organization, sys- 
tematization and planning of the work. 


The suggestion has been made _ to 
your Committee that a separate organi- 
zation be formed of lawyers generally, 
for the prosecution of this work. Your 
Committee believes that it would be 
most unfortunate if the New York 
County Lawyers’ Association lost this 
great opportunity of service to the pro- 
fession and to society, which it has itself 
so signally recognized in the resolutions 
creating your Committee. 


Your Committee therefore recommends | 


ai appeal to the bar generally for finan- 
cial support for the establishment of a 
proper bureau under the auspices of your 
Association, 


The members of your Committee have 
discussed with members of the bar and 
judges the larger question of policy in- 
volved in this new work, and it has come 
unanimously to the conclusion that the 
general approval accorded, without stint, 
to the medical profession for its service 
to the community in eliminating unlaw- 
ful practitioners of medicine, furnishes 
adequate justification to the bar for per- 
forming a like service to the community. 


A very distinguished jurist stated to 
your chairman that he believed the bar 
had failed to perform its duty in this 
direction, and was chargeable with gross 
neglect. It had, without hesitancy, and 
with full recognition of its responsibility 
to the public, organized and maintained 
agencies for the elimination from the pro- 


fession of those who were guilty of unpro- 


fessional conduct, and it was steadily 
taising the standards to which the pro- 
fession must conform. Yet it had done 
nothing to protect the community from 
the insidious and dangerous effect of the 
Practice of the profession by persons not 
Tesponsible to the court as its officers, and 
not affected in any wise by professional 
ethical standards, nor prepared in any 





wise to meet the duties of advising cli- 
ents. 

Your Committee believes that the com- 
munity calls upon lawyers generally to 
perform this service, as it has called upon 
the medical profession to perform like 
service. And if your Association responds 
to the call by performing this service ef- 
ficiently and valiantly, it will add to its 
dignity, its power, and’earn the gratitude 
and respect of the entire community. 

Respectfully submitted. 
Junivs Henry Conen. Chairman. 
New York City. 








CARRIERS—MISDELIVERY. 
STOWE v. UNITED STATES EXPRESS CO. 


Supreme Court of Michigan. March 26, 1914. 


146 N. W. 158. 


Where the agent of an express company left 
a shipment of fruit at the residence of plain- 
tiff’s wife, from whom he had separated, signing 
the receipt himself, the fact that plaintiff on 
that day left the city and did not return until 
after the fruit had spoiled is no defense to an 
action for its value, where there was no other 
attempt to deliver the fruit to plaintiff, although 
the company still had reasonable timé in which 
to do it. 


In this action the plaintiff seeks to recover 
against defendant a judgment for $1, the value 
of a basket of peaches. Defendant undertook 
to transport the peaches, and is said to have 
incurred liability because of its failure to de- 
liver them to plaintiff, the consignee. Begun 
in justice’s court, where plaintiff had judgment, 
the cause was appealed to the circuit court, 
and was there tried by the court. Plaintiff re- 
quested written findings of law and fact, which 
were made, proposed amendments thereto, and 
filed exceptions to the completed findings ac- 
cording to which defendant had judgment. : 
These exceptions are to the refusal of the court 
to find as requested, with 13 specifications, and 
to the findings made, with 36 specifications. A 
bill of exceptions containing all of the testi- 
mony was settled, and was accompanied by 
52 assignments of error; the printed record 
containing 52 pages. None of the assignments 
of error are referred to in the brief for ap- 
pellant, which contains, separate from argu- 
ment, no statement of the errors relied upon, 
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the questions involved, or the manner in which 
they are raised (Supreme Court Rule 40 [68 
N. W. viii]), nor is any of the argument ad- 
dressed specifically to any assignment of error 
or to any exception. 


It appears that Dallas D. Alton, residing in 
Fremont, on September 6, 1911, delivered to 
the defendant, at Fremont, a basket of peaches, 
consigned to plaintiff, and marked “E. A. 
Stowe, Grand Rapids, Mich.” He prepaid the 
charges, and was given defendant’s receipt. 
The peaches were a gift to plaintiff, who ex- 
pected from them, he says, nothing but the 
pleasure of eating them. He did not know 
until later that the peaches had’ been sent to 
him. At some time during the same day the 
peaches arrived in Grand Rapids. Defendant 
undertook to deliver them to the consignee. For 
this purpose it consulted the city directory and 
found therein the name of plainti:f, with his 
residence given as No. 100 North Prospect 
street. In fact, plaintiff did not live at the 
place indicated, and had not lived there for 
more than a year. He lived at the Hoffman 
Apartments, and his place of business was, 
and for years had been, within one square of 
defendant's office. Plaintiff had lived for a 
number of years at No. 100 North Prospect 
street, and his wife, from whom he was sepa- 
rated, but not divorced, and for whom he made 
provision, continued to live there. The agent 
of defendant took the package to this address, 
found a man employed about the place, asked 
if it was plaintiff’s residence, was told that it 
was, saw the name E. A. Stowe upon the door 
plate, found no one in charge of the house, set 
the package in the back part of the house, 
and went away. He turned in a receipt for the 
package, signed, “E. A. Stowe;” himself sign- 
ing the name. This was in the forenoon of 
September 7th. Mrs. Stowe found the pack- 
age about 12 o’clock, and had it conveyed to 
the cellar. Plaintiff left Grand Rapids about 
10 o'clock on the morning of September 7th, 
and remained out of the city until Sunday 
morming, September 10th. Arriving at his of- 
fice September 11th, he found two letters, one 
from his wife, telling him that a basket of 
peaches had been left at his residence, ad- 
dressed to him, the other from Mr. Alton, in- 
forming him about the shipment of the peaciics. 
When these letters were written or were 
mailed, does not appear. He requested the de- 
fendant to get the peaches and deliver them 
at his office, which defendant did. Plaintiff 
refused them because they were then decayed. 
Defendant did not know of the estrangement 
and separation of plaintiff and his wife, or that 
plaintiff lived in the Hoffman Apartments, and 





did know, generally, where plaintiff's business 
office was. Plaintiff had previously received at 
his office express packages addressed as the 
package of fruit was addressed. 

The plaintiff, on October 7, 1911, executed 
an order and release, authorizing the defend 
ant to adjust a claim entered on account of 
the loss of the peaches with Mr. Alton, con- 
taining the statement: “On such settlemen | 
release United States Express Company from 
all claims and liabilities on account of loss in 
the above case.” No settlemnt has been made 
with Mr. Alton by defendant. 

The principal contentions made upon this 
state of facts are: First, that plaintiff had 
no property in the peaches; second, there was 
a delivery of them, which discharged defend 
ant; third, if there was a failure to make 
proper delivery, plaintiff's absence from the 
city, would have prevented a delivery to him, 
and no injury resulted. 

OSTRANDER, J. (after stating the facts as 
above). We should feel justified, after ex- 
amining the brief for appellant, in affirming 
the judgment without examination of the ree 
ord. We have concluded, however, to treat 
the findings of fact as presumably supported 
by testimony, and to consider the single ex- 
ception that the facts found do not support the 
conclusions of law and judgment. 

(1) We have no doubt that the plaintiff may 
maintain the action. Defendant did not make 
a proper delivery of the peaches. It made no 
delivery. Adrian Knitting Co. v. Wabash R. 
Co., 145 Mich. 323, 108 N. W. 706; 4 Elliott on. 
Railroads, $§ 1524, 1523; Bullard v. Am. Ex. 
Co., 107 Mich. 695, 65 N. W. 551, 33 L. R.A. 
66, 61 Am. St. Rep. 358. 

(2) The question of most importance is 
whether, having still reasonable time to make 
delivery when plaintiff left the city, the fact 
that he did leave, and that during the inter- 
val before he returned the fruit perished, may 
be offered as an excuse which will relieve de 
fendant from liability as a common carrier. 
A single case, Hutchinson v. U. S. Express Co., 
63 W. Va. 128, 59 S. E. 949, 14 L. R. A. (N. 8.) 
393, in which a similar excuse was held to be 
available to the carrier, has been brought to 
our attention. In that case the carrier failed 
to send to the consignee written notice, by 
mail, of the receipt of goods. It appearing 
that the consignee would not have received the 
notice if one had been sent, and that the omis- 
sion of duty resulted in no injury to him, 4 
recovery was refused. Applying such a rule 
here, it may be said that plaintiff was not in- 
jured by the failure of defendant to deliver 
the peaches. It cannot be said that upon a) 
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pearances defendant was not warranted in the 
attempt to deliver the peaches at the private 
house. If the agent of defendant had learned 
at the house that plaintiff did not live there, 
and had then made inquiry at his office or 
apartments, he would have learned that he 
was out of the city. Delivery to plaintiff could 
not then have been made. Delivery to any 
one else would have been at the peril of the 
defendant; there being no evidence of any 
custom or of any business or other arrange- 
ment of plaintiff’s which would have protected 
defendant in making a delivery to any other 
person. If it had then sent a notice to plain- 
tiff, he would have received it probably on 
September 11th, which was the day he learned 
that the fruit had been sent to him, and had 
arrived. The effect of the decision in Hutch- 
inson v. U. S. Express Co., supra, is to relax 
the rule of the carrier’s liability, a rule of 
public policy and convenience, “introduced to 
prevent the necessity of going into circum- 
stances impossible to be unraveled.” 2 Kent, 
Com. 602. Plaintiff is relying here upon 2 
strict enforcement of the rule, having in reality 
suffered no injury on account of its violation. 
The rule is rigorous; but it must be considered 
that a carrier may always, with certainty, even 
if with some inconvenience, discharge itself 
of its responsibility as carrier. We are of 
opinion that the rule should not be relaxed. 

(3) The release referred to was conditional. 
The claim was presented to defendant, and 
not allowed. It is no bar to the action. 


It follows that the facts do not support the 
judgment, and that a judgment should have 
been entered for plaintiff for $1, and costs of 
suit. 

The record is remanded to the circuit court, 
with directions to enter a judgment for the 
plaintiff. Plaintiff will recover costs of both 
courts. 


Note.—Delivery by Express Company at Sup- 
hosed Residence of Consignee.—lIt has been held, 
that: “By the general rule of law, express com- 
panies are required to deliver the goods to the 
consignee in person, or his ‘authorized agent, at 
his residence or place of business.” Hutchinson 

vy. United States he a Co., 63 W. Va. 128, 59 
s E. 949, 14 L. . Cm. S.) 393, citing 12 Am. 
& Eng. Enc. hh ay 550; 6 Cyc. Law & Prac., p. 
454; Hutchinson Carr. § 716. In the instant case 
the nature of the package called for a residence 
rather than a place of business delivery and the 
company found the residence address and was 
told there by a man employed at the place that 
it was consignee’s address and in addition he 
found consignee’s name upon the door plate. Hav- 
ing left the package there it was found by his 
wife at noon who ordered it placed in the cel- 
‘ar, Had she have receipted for it, it would 





have appeared to be a sufficient delivery, but she 
took charge of it in consignee’s name. It hap- 
pened the couple were living apart but undi- 
vorced. But consignee made no objection to the. 
residence ‘delivery when he was apprised of it, 
though knowing of the perishable nature of the 
shipment and requested the company to deliver 
it to him at a place not reasonably supposed prop- 
er therefor—at his place of business. When he 
finds the goods spoiled he sues. It seems to us 


he had no right of action, because they spoiled 
rightful custody at his 


while in presumptively 
residence. 

Howard Express Co. vy. Wile, 64 Pa. St. 201, 
shows an attempt to deliver a money package at 
consignee’s office, but it was closed and locked. 
The clerk of the company, after trying to ascer- 
tain consignee’s whereabouts, wrote out a notice 
and slipped it under his door. He then returned 
with the package and a person in consignee’s of- 
fice called and asked for it and was told the de- 
livering clerk had not returned and would prob- 
ably stop at consignee’s office again. This was 
on Saturday, and on Monday, Jan. tst, the office 
was closed for the day between 12 and 1 o'clock, 
the package being in the company’s safe and no 
one calling for it on Monday before the office was 
closed. That night a fire occurred and this pack- 
age was lost. The court reversed a finding for 
consignee on the ground that there was only a 
scintilla of evidence in its favor, the scintilla doc- 
trine not being approved by that court. 

In Adams Exp. Co. v. Darnell, 31 Ind. 20, 99 
Am. Dec. 582, a valuable money package was 
shipped by express to consignee residing in a 
village, he knowing when it would arrive. It was 
ready for delivery but consignee was out of town 
during business hours and left no agent to whom 
delivery could be made in person. The package 
was deposited’ in an iron safe for the night, and 
this safe was robbed by burglars. The court 
said: “It may not be possible always to fix the 
exact time when the carrier’s responsibility as an 
insurer ceases, and when he becomes a mere 
bailee in deposit, or otherwise. But where, as al- 
leged here, the consignee has notice of the arrival 
and the carrier is ready to deliver, it seems to 
accord with reason as well as authority that then 
the liability as carrier ends. Roth v. Buffalo, etc., 
R. Co., 34 N. Y. 548, 90 Am. Dec. 736; Young v. 
Smith, 3 Dana go1, 28 Am. Dec. 57.” In this case 
no notice was actually sent, as there was to be 
personal delivery and consignee presumably knew 
the carrier was ready to make such delivery. 

In Singer v. Merchants’ Despatch Transp. Co., 
191 Mass. 449, 77 N. E. 882, 114 Am. St. R. 635, 
there was a shipment of goods to “L. Singer, 
Springfield, Ill.” and the goods were delivered 
to a Mrs. Lena Singer, who was doing business’ 
there under the name “L. Singer,” and she had 
been receiving goods nearly every week over the 
defendant’s line addressed to L. Singer. A ship- 
ment from Boston where consignor and consignee 
was named L. Singer was held to convey no no- 
tice to the carrier that the goods were not to be 
delivered to Mrs. Lena Singer of Springfield. The 
court thought that neither was it material that 
the plaintiff had been doing business’ in Boston 
for eleven years, and had been sending goods to 
Springfield for about five years to one Guralink 
and had never had any trouble before this. It 
was said: “The defendant’s agent in Spring- 
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charged with knowledge of these facts.” 

In New York the rule is that there is no ex- 
cuse for a wrongful delivery except it be by 
fault of the shipper. Furman vy. Union P. R. 
Co., 106 N. Y. 579. But this same principle should 
include fault of the consignee, as for example, 
the consignee maintaining a residence, where his 
name was on the door and permitting avenues of 
information open to carrier to describe that as 
his residence. 

Where there is a custom to deliver to a princi- 
pal of a school that consignee is attending, this 
is a good delivery. Southern Exp. Co. v. Everett, 
37 Ga. 688. Certainly one held out at the house 
of another as his wife ought to be deemed his 
agent so far as delivery is concerned. 

Where goods are sent presumably to a rep- 
utable merchant and he refuses to receive them 
a carrier has the right to deliver them to another 
of the same name in the town. Wilson v. Adams 
Exp. Co., 27 Mo. App. 360. See also Samuel v. 
Cheney, 135 Mass. 278, 46 Am. Rep. 467; W. U. 
Tel. Co. v. Meyer, 61 Ala. 158, 32 Am. Rep. 1. 
So also it has been held allowable to deliver 
packages to a bank after banking hours, where 
a usage to this effect is shown. Marshall v. 
American Exp. Co., 7 Wis. 1. See also Stinson 
v. Jackson, 58 N. H. 138. 

The instant case by no sort of speech could be 
called a misdelivery or a negligent delivery, and 
were it even a wrong delivery the consignee in 
directing the carrier to deliver them to another 
place, which in this case he did, he waived all 
damages for the wrong delivery. Hayman v. 
Canadian Pac. Ry. Co., 86 N. Y. Supp. 728. In 
this case, however, where the carrier did deliver 
was for all practical purposes, so far as the ex- 
press company was concerned, the residence of 
the consignee. If they spoiled there, his conduct 
induced the delay in the true delivery. 








ITEMS OF PROFESSIONAL 
INTEREST. 


IS THIS ETHICAL? 


We received from an attorney in Detroit 
an advertising booklet containing the follow- 
ing: 

“Phe Union Trust Company offers him [the 
layman] the services of its trained officers to 
draw his will and to advise with him as to the 
best method of providing an income for those 
dependent upon him, after he is gone. His will 
mav be left in the vaults of the Union Trust 
Company in a sealed envelope to be delivered 
to the Probate Court immediately after his 
death subject only to his orders during his 
lifetime. For this service the Union Trust 
Company makes no charge provided it is named 
in the will either as executor or trustee. In 
any other event the charge is so small that 
the saving in the end by reason of proper 
drafting of the will, will far more than offset 





field was not bound to remember and was not the small cost of the service which is here 


| offered by the Union Trust Company.” 


Our correspondent wishes to know whether 
attorneys employed by the trust company can 
properly perform the services so advertised, 

Section 27 of the American Bar Association 
Canons of Professional Ethics provides as fol- 
lows: 

“It is equally unprofessional to procure 
business by indirection through touters of any 
kind, whether allied real estate firms or trust 
companies’ advertising to secure the drawing 
of deeds or wills or offering retainers in ex- 
change for executorships or trusteeships -to 
be influenced by the lawyer.” 

We do not propose to dogmatically construe 
this section but would prefer to hear from 
lawyers everywhere as to their views on this 
very interesting question of professional 
ethics. 

We wish to take the consensus of the lead- 
ers of the bar on this question, and will pub 
lish the result of the returns in an early issue 
of the Central Law Journal. We therefore re 
quest an answer from all our readers to the 
inquiry herein suggested. EpITor. 





BOOKS RECEIVED 


Report of the Heights of Building Commis- 
sion to the Committee on the Height, Size and 
Arrangement of Buildings of the Board of Esti- 
mate and Apportionment of the City of New 
York. December 23, 1913. 





The Commonwealth of Massachusetts. Indus- 
trial Accident Board. Reports of Cases under 
the Workmen’s Compensation Act, determined 
by Committees of Arbitration, the Industrial Ac- 
cident Board and the Supreme Judicial Court. 
July 1, 1912, to June 30, 1913, inclusive. Boston, 
Wright & Potter Printing Co., State Printers, 32 
Derne St. 1913. 





HUMOR OF THE LAW. 


Applying for a divorce, an old Georgia negro 
said to the judge: “Hit only cost me a string 
er fish ter git married, jedge, but, please God, 
I'd give a whale ter git rid er her.”—Case and 
Comment, 





A town character, who had been in trouble 
with the police many times, was arrested re- 
cently on a minor criminal charge. The ar 
resting officer was amazed when the fellow 4p- 
peared in police court with a lawyer prepared 
to make a defense. Finally his case was called 
and the judge asked: 

“Prisoner, are you guilty or not guilty? 

“Let my lawyer plead not guilty for me 
judge,” was the reply. “I ain’t got the nerve.” 
—Kansas City Star. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Important Current 
Opinions of ALL the State and Territorial 
Courts of Last Resort, and of all the Federal 
Courts. 


APUCAMBAG ....--2202----22-2-eecncceebecereeeereensecensentettenseenenes DE 63 
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3, 17, 33, 41, 68, 69, 70, 78 
snatanieee 7, 21, 23, 30, 81, 


Michigan....1, 14, 20, 25, 26, 28, 31, 32, 34, 38, 
44, 47, 60, 64, 66, 67, 71, 73, 74, 80. 

Minnesota iad 

Missouri...11, 22, 3° 
91. 

New Jersey... 

New York... 

Rhode Island.... 

MORE OO ..0cccccesec---ccsecnnccossecodenes 

Texa@s.............---- 

U. Ss. C. C. App. 

United States D. 

United States S. C........ sdtasnchcatsatepennsisteeielesiited 2, 


, 42, 48, 49, 65, 75, 83, 


, 50, 52, 72, 88, § 
, 12, 55, 62, 


1. Assignments—Novation.—Where a _ con- 
tract for an exclusive agency for the sale of 
certain machines, which contained mutual ob- 
ligations, was assigned to plaintiff, but there 
was no novation of parties, there is no mu- 
tuality of obligation which will entitle plain- 
tf to sue on the contract.—Detroit Postage 
Stamp Service Co. v. Schermack, Mich., 146 N. 
W. 144. 

2. Bankruptey—Conditional Sale.—A retro- 
spective effect will not be given to Bankrupt 
Act, by giving trustee in bankruptcy the rights 
of a creditor holding a lien so as to defeat title 
of conditional vendor under a contract of sale, 
which because unregistered was void as to lien 
creditors without notice.—Holt v. Henley, 34 
Sup. Ct. Rep. 459. 

3.——Jurisdiction.—The bankruptcy court, in 
the absence of statutory authority, has no juris- 
diction to permit the garnishment of a declared 
dividend.—_In re American Electric Telephone 
Co, U. S. C. C. A., 211 Fed. 88. 

4,—_Jurisdiction.—The field of voluntary 
bankruptey of one engaged chiefly in farming 
being covered by the Bankruptcy Act of 1898, 
it supersedes the state insolvency laws as to 
voluntary assignment of such a person, so that 
the state court has no jurisdiction to administer 
his assigned estate.—Rockville Nat. Bank v. 
Latham, Conn., 89 Atl. 1117. 

j——-Practice.— Where, pending an appeal in 
a bankruptey proceeding, a stipulation was filed 
' for reversal and dismissal, and it appeared .that 
practically there was no unpaid claim, either 
proved or provable, against the bankrupt’s es- 
tate which was not represented in the petition, 
the appeal would be dismissed without determ- 
ination of the merits.—In re Donnelly, U. S. C. 
C. A., 211 Fed. 118. 

6. Pre-existing Debt.—An assignment made 
by a corporation to secure a pre-existing in- 
debtedness when the assignor is insolvent or 
in contemplation of insolvency is void.—John 





Agnew Co. v. Board of Education of City of 
Paterson, N. J., 89 Atl. 1046. 


Ri Preference.—A transfer by a bankrupt 
to a creditor of property of no more value 
than such creditor’s lien thereon, and the 
amount of claim of other creditors of bank- 
rupt, which he then, by agreement with bank- 
rupt, pays, is not a preference, though such 
other claims are unsecured.—Russell’s Trustee 
v. Mayfield Lumber Co., Ky., 164 S. W. 783. 


8. Set-off.—In view of National Bankrupt- 
ey Act, § 68, a bank to which an insolvent cor- 
poration was indebted may set off a deposit 
due the corporation against the debt which had 
not matured and prove for the remainder.— 
Shields v. John Shields Gonst. Co., N. J., 89 Atl. 
1022. 


9. Banks and Banking—tTraveler’s Check.— 
Where bankers issued traveler’s checks, payable 


“through correspondents on the holder’s coun- 


tersignature, the bankers, having paid lost or 
stolen checks on a countersignature that was 
forged, were liable to the owner, and were en- 
tilled to recover reimbursement against their 
immediate indorser, each indorser being en- 
titled to recover against his prior indorser in 
turn.—Sullivan vy. Knauth, 146 N. Y. Supp. 583. 


10. Bills and Notes—Bad Faith.—Where the 
buyer of a negotiable instrument has acted in 
good faith and paid a valuable consideration, 
his title cannot be impunged; the acquisition 
of the note under circumstances tending to put 
a reasonable man on inquiry merely being evi- 
dence tending to show bad faith.—First Nat. 
Bank v. Chapman, Tex., 164 S. W. 900. 


11. Consideration.—While a note imports a 
consideration, this presumption is rebutted by 
a showing that the payee was the son of the 
maker who was a very old woman and under 
his domination, and the payee has the burden 
of establishing a valid consideration.—Parker 
v. Parker’s Estate, Mo., 164 S. W. 648. 


12.,.-—Notice of Defenses.—A bona fide pur- 
chaser of an accommodation note can, even after 
maturity, transfer good title to another person, 
though the assignee has notice of defenses.— 
Cleary v. Dykeman, 146 N. Y. Supp. 611. 

3. Brokers—Statute of Frauds.—Where a 
broker induces a third person to enter into a 
contract on terms agreeable to his principal, 
the principal cannot defeat recovery of com- 
pensation on the ground that the unwritten 
ecntract is unenforceable under the statute of 
frauds, so long as the third person continues 
ready to carry it out.—Allgood vy. Fahrney, Iowa, 
146 N. W. 42. 

14. Carriers of Goods—Delivery.—In an ac- 
tion against an express company for its 
fziiure to deliver some peaches before they de- 
cayed, it is no defense that an effort to deliver 
them vweuld have been unavailing because of 
plaintiff’s absence.—Stowe y. United States Ex- 
press Co., Mich., 146 N. W. 158. : 

15.——-Rates.—_-Ignorance of an _ interstate 
shipper of the carrier’s schedule of rates on file 
with the Interstate Commerce Commission does 
not relieve him from liability for such rates.— 
St. Louis, I. M. & S. R. Co. y. Faulkner, Ark., 
164 S. W. 762. 
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16. Carriers of Live Stock—28-Hour Law.— 
The 28-hour act is for the prevention of cruelty 
to animals, and is not primarily for the bene- 
fit of shippers of live stock, but is restrictive 
of their rights, and cannot be waived by them, 
except in the manner and upon the contingen- 
cies provided in the act.—Cleveland C., C. & 
St. L. Ry. Co. v. Hayes, Ind., 104 N. E. 581. 


17. Carriers of Passengers—Employe.—tUn- 
less the custom of railroad employes in riding 
on trains running through the yards to their 
homes was contemplated in their contract of 
employment, such custom would not make em- 
ployes passengers while so riding.—Dodge v. 
Chicago Great Western R. Co., Iowa, 146 N. W. 
14. 

18. Protection.—A carrier is entitled to pro- 
tect other passengers from possible injury by 
acting promptly, in the exercise of its right of 
ejection in quelling saa between drunken 
and disorderly passeng Maryland & P. R. 
Co. v. Knight, Md., 89 Atl. 1091, 


19. Constitutional Law—Arrangment and 
Plea.—Conviction on an amended information 
after prior conviction under original information 
had been set aside and a new trial granted was 
not a violation of the due process clause of 
Const. U. S. Amend, 14, because no arraingment 
or plea was had on the second information, 
where accused without objecting to failure to 
arraign objected to information and was put 
on trial before a jury.—Garland y. State of 
Washington, 34 Sup. Ct. Rep. 456. 

20. Contracts—Advertising.—One who con- 
tracts for advertising in a certain position is 
liable for advertisements placed out of posi- 
tion and not discontinued by him from the 
time when he received full information as to 
the position in which they would be placed.— 
Ayer v. Devlin, Mich., 146 N. W. 257. 

21, Mutuality.—Though a contract as a 
whole must be mutually binding upon both 
parties, yet a single clause or covenant need 
not be mutually binding or 
valid.—Montanus y. 
W. 802. 


22 Reasonable Time.—When no time is spe- 
ecified in a contract for the performance of a 
given act, the law implies that it shall be done 
in a reasonable time.—McCall v. Atchley, Mo., 
164 S. W. 593. 

23.——Silence.—Silence will not amount to 
the acceptance of an offer unless it is expressly 
so agreed.—Cincinnati Equipment Co. v. Big 
Muddy River Consol. Coal Co., Ky., 164 S. W. 
794. 


reciprocal to be 
Buschmeyer, Ky., 164 S&S. 


24. Corporations—Assignment.—An 
ment by an insolvent corporation to a party 


assign- 


who had no notice of such insolvency is good 
as to so much of the consideration as is paid 
at the time the assignment is made.—John Ag- 
new Co. v. Board of Education of City of Pater- 
son, N. J., 89 Atl. 1046. 

25.——Doing Business.—Paying debts by a 
foreign corporation to parties within the state 
was not a carrying on of business within the 
state by such corporation.—Tidey v. McDon- 
ald, Mich., 146 N. W. 224. 

26.———_Officer.—An officer of a corporation. can 
deal with the corporation if his acts are open 





and fair, and known to the directors and stock- 
holders.—-Reynick y. Allington & Curtis Mfg. 
Co., Mich., 146 N. W. 252. 

27. Courts—Domicile.—A change of domicile 
is effected by removal from one state to an- 
other with intent of making a home there for 
an indefinite time, though the motive for the 
change is the bringing of a suit in a federal 
court on the ground of diverse citizenship,— 
Williamson vy. Osenton, 34 Sup. Ct. Rep. 442. 

28. Covenants — Restrictions.—Grantee of 
part of a lot without restriction as to use for 
residence purposes, by his acceptance of a deed 
for the remainder of the lot restricting the use 
of the lot to residence purposes, held in equity 
bound thereby as to the whole of the lot.— 
Hartz v. Kales Realty Co., Mich., 146 N. W. 160. 

29. Criminal Law—Flight.—An instruction 
that defendant’s flight with his codefendant 
from the place of the murder was evidence of 
guilt and a fact for the jury’s consideration 
was not objectionable as an instruction, as a 
matter of law, that defendant was guilty if he 
fled.—Stewart v. United States, U. S. C. C. A, 
211 Fed. 41. 

30. Hearsay Evidence.—Testimony, on trial 
for murder of B., that C. said he killed B., and 
that defendant was wrongfully accused, is hear- 
say, not admissible, though the evidence in the 
case is purely circumstantial.—Minniard y. 
Commonwealth, Ky., 164 S. W. 804. 

31. Crops—Severance.—A crop sown or 
planted by a trespasser, so long as it remains 
unsevered, belongs to the landowner.—Heilwig 
v. Nybeck, Mich., 146 N. W. 141. 

32. Death—Instantaneous.—Where deceased 
fell down a flue in a building under construc- 
tion, and never recovered consciousness after 
he struck, although there were signs of life 
about the body for 15 minutes after the fall, 
death was instantaneous within the act giving 
a right of action for instantaneous death.— 
Lobenstein y. Whitehead & Kales Iron Works, 
Mich., 146 N. W. 293. 

33.——-Parent and Child.—At common law it 
was a father’s duty to defray the necessary bur- 
ial expenses of his child, and if the child, afte> 
surviving for a time, died from injuries, the 
parent could recover for the loss of his ser- 
vices up to his death, together with expenses 
for medical attendance, nursing, etce.—Carnego 
v. Crescent Coal Co., Iowa, 146 N. W. 38. 

34. Divoree—Cruel Treatment.—That a hus- 
band after long hours of work preferred to 
read or go to bed instead of taking his wife 
out visiting or to places of entertainment, and 
rarely talked to her and was a poor companion, 
was not a ground for divorce on the charge of 
cruelty.—Bowen v. Bowen, Mich., 146 N. W. 
271. 

35.——-Denial of.—Wiere a husband has made 
unfounded and untrue charges of infidelity 
against his wife, that he was a nervous wreck 
and not accountable for his words and aetions 
when the charges were made is a sufficient rea- 
son for denying a divorce to the wife, though 
such defense was not pleaded.—Bethel v. Bethel, 
Mo., 164 S. W. 682 

26.——--Desertion.— Where a wife had _ fre- 
quently deserted her husband, it cannot be as- 
sumed that the husband's failure to become re- 
conciled, immediately upon his wife’s offer to 
return after leaving him, was a willful deser- 
tion by hi epley v. Epley, N. J., 89 Atl. 1028. 

37..—Dismissal.—Though the court dismissed 
a wife’s petition for divorce, and entered a 
final judgment for the husband, yet it could, 
in its discretion, order the payment by the hus- 
band of counsel fees and maintenance pending 
her appeal from the judgment.—Dowling § v. 
Dowling, Mo., 164 S. W. 6438. 

38._—-Gambling.—That a man _ occasionally 
gambled and speculated in stocks and thereby 
lost money is not a sufficient ground for di- 
voree, where as a general rule he made liberal 
provision for the support of his family.—-Ca- 
dieux v. Cadieux, Mich., 146 N. W. 161. 

39. Eleetricity — Negligence.—A _ telephone 
lineman did not assume the risk of injuries 
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a 
from contact with high-tension electric wires 
pelonging to others, with whom he had no 
contract relations, and strung close to the tele- 
phone wires.—Teachout v. Grand Rapids, G. H. 
&. M. Ry. Co., Mich., 146 N. W. 


40. Equity—Estoppel.—If one sought to be 
estopped was careless in making statements 
about which he should have known the truth, 
he may, in some cases, be charged with con- 
structive knowledge of the facts, and one who 
is negligent or corrupt in not seeking the truth 
js not permitted to assert ignorance of the 
truth—Taylor v. Grimes, Ind., 104 N. E, 607. 

41._——_Laches.—Laches is a mixed question 
of law and fact and as a rule not determinable 
upon demurrer, unless it be reasonably appar- 
ent that the delay was without excuse and in 
some way prejudicial to defendants.—Salinger 
y. McAllister, lowa, 146 N. W. 8. 

42. Evidenee—Declarations Against Inter- 
ests.—Declarations against a party’s interest 
are presumed to be true, but such presumption 
jg not conclusive.—Linderman v. Carmin, Mo., 
164 8. W. 614. 

43.-.—-Judicial Notice.—The Appellate Court 
does not judicially know that a witness in the 
ease whose name is the same as one of the at- 
torneys is the same man as the attorney.— 
Miller v. Miller, Ind., 104 N. E. 588. 

44. Execution—Priority.—Where a deed _ in- 
tended as security was recorded only as a deed 
complainant, whose execution on the land was 
levied before its recordation as a mortgage, 
takes priority.—Johnson vy. Cook, Mich., 146 N. 
W. 343. 

45. Frauds, Statute of—Memorandum.—A 
written offer to purchase land when signed and 
accepted may constitute a memorandum of the 
contract sufficient to satisfy the statute of 
frauds, though it consist of several contracts.— 
Lusky v. Keiser, Tenn., 164 S. W. 777. 

46. Party to Be Charged.—The words “par- 
ty to be charged,” as used in the statute of 
frauds with reference to sales of real property, 
means the owner of the realty rather than the 
party attempted to be charged or held liable 
inan action based on the memorandum,—Lusky 
y. Keiser, Tenn., 164 S. W. 

47——Removal of Employment.—Where a 
contract of employment as originally made was 
for one year and the employe had gone on from 
year to year, it was not within the statute of 
frauuds—Reynick y. Allington & Curtis Mfg. 
Co, Mich., 146 N. W. 252. 

48. Sale of Land.——-A contract whereby a 
mortgagor agreed not to redeem, in considera- 
tion of defendant’s promise to purchase at the 
trustee’s sale and share the profits equally up- 
om aresale, not being a contract for the sale 
or transfer of any interest in the land, but only 
m profits, was not within the statute of frauds. 
—Sloan v. Paramore, Mo., 164 S. W. 662. 

49. Gifts—Causa Mortis.—A gift causa mort- 
8 may be defeated by revocation during the 
a life.—Northrip v. Burge, Mo., 164 S. W. 


50.——-Surrender of 


ae. 


Control.—A depositor 


signing a blank form making her sister a joint- 


depositor and the deposit payable to the sur- 
Yivor, and intending to retain and, in fact, re- 
lalning control of the fund and possession of 
the passbook during her lifetime, held to have 
made no completed gift.—Gordon v. Toler, N. 
J. 89 Atl. 1020. 

‘1. Homicide—Officer.—A 
Whose presence a felony is committed may, 
under some circumstances, kill the offender 
fleeing from arrest if he cannot otherwise take 
him, but not if the offense is a misdemeanor.— 
Railwav Mail Ass’n. v. Moseley, U. S. C. C. A,, 

ae 


police officer in 


211 Fed 


2. Husband and Wife—Agency.—Where a 
husband, While collecting rent of his wife's 
tenant. and in her absence, committed an as- 
Sault, the wife could not be held liable there- 
for in the absence of proof that, in appointing 
her husband her agent, she acted of her own 
free will, O’Carroll v. Stark, N. J., 89 Atl. 989. 
3.——Presumption.—The signing of a note 
by a married woman alone was a prima facie 
'epresentation that she sizned it as principal 





for a debt of her own and not as stirety for ner 
husband.—Taylor v. Griner, Ind., 104 N. E. 607. 


54. Insurance—Construction.—A_ policy, in- 
suring against sudden violent death from ex- 
ternal causes “not the result of the member’s 
own vicious conduct” was ambiguous and sus- 
ceptible of more than one construction, and 
should therefore be construed more strongly 
against the insurer.—Railway Mail Ass’n v. 
Moseley, U. S. C. C. A., 211 Fed. 1. 

55.———-Liability Insurance.—Liability insurer 
which elected to defend suit against insured 
instead of settling for the amount to which its 
liability was limited, and, after a judgment for 
four times this amount, refused to appeal or to 
pay the stipulated indemnity, except upon sat- 
isfaction of the judgment, held liable for in- 
sured’s expenses in prosecuting an appeal re- 
sulting in a_ reversal.—Brassil v. Maryland 
Casualty Co., N. Y., 104 N. FE. 622. 

56.——Waiver.—The retention by an insured 
of an express money order mailed to him by 
the company for unearned premiums, with a 
notice of cancellation, until after a fire, when 
it was returned by the insured’s attorney, he 
having previously refused a check, and de- 
manded money, held not a waiver by the in- 
sured of his right under the policy to receive 
a legal tender of the unearned premium.— 
Niagara Fire Insurance Co. v. Mitchell, Tex., 
i164 S. W. 919. 

57. Judgment—Courts.—The decision of the 
Supreme Court of a state as to the validity of 
an administrator’s deed was binding on the 
United States courts, as they possess no revis- 
ory powers over the decisions of the State Su- 
preme Court.—Byrd v. Hall, U. 8S. D. C., 211 Fed. 
182. 

58.-_——-Process.—Personal service on nonresi- 
dent outside the state as authorized by statute 
held to support a judgment foreclosing a ven- 
dor’s lien on land within the state.—Brophy v. 
Kelly, U. S.C. C. A., 211 Fed. 22. 

59. Landlord and Tenant—Holding Over.— 
Where a lessee for years holds over and be- 
comes a tenant from year to year, the tenancy 
is subject to all the covenants and stipulations 
in the original lease.—Barber v. Watch Hill Fire 
Dist., R. 1, 89 Atl. 1056. 

60. Libel and Slander—Libelous Per Se.—A 
charge that a sheriff was drunk while making 
an arrest in a publie place was libelous per se, 
since, if true, he would have been subject to 
arrest and would have been exposed to ridicule 
and contempt.—Aronson y. Baldwin, Mich., 146 
N. W. 206. 

61.——-Privilege.—A statement by accused to 
a husband, made on the latter’s request as to 
the cause of the trouble between accused and 
the husband's wife that accused had heard that 
the wife was unchaste, etc., was privileged as 
a confidential communication.—McDonald _ vy. 
State, Tex., 164 S. W. 831. 

62. Special Damages.—Where a publication 
is not libelous per se, only special damages are 
recoverable, so that they must be pleaded.— 
Twiggar,v. Ossining Printing & Publishing Co., 
146 N. Y. Supp. 529. 

62. Marriage—Second Marriage.—Where a 
woman contracts a second marriage, it will be 
presumed, in favor of its validity, that the 
tirst marriage was legally dissolved by a di- 
vorce, or that the former husband was dead at 
the time ofthe second marriage.—Goset v. 
Goset, Ark., 164 S. W. 759. 

64. Master and Servant—Assumption of Risk. 
—One employed in a mine assumes the risk of 
injury from the fall of rocks which, notwith- 
standing careful inspection of the walls at 
proper intervals, may become dislodged.—Oiva 
v. Calumet & Hecla Mining Co., Mich., 146 N. 
W. 181. 

65.——-Assumption of Risk.—An employe, in- 
jured by a flying piece of metal from a clipping 
stand, held not to have assumed the risk of the 
master’s negligence in failing to provide suit- 
able screens or barriers.—-Curtright v. Rueh- 
mann, Mo., 164 S. W. 701. 

66.———Proximate Cause.—Where a 
broke precipitating an employe into 
left unguarded, the breaking of the 
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rather than the leaving of the gearing un- 
guarded, is not the proximate cause of the in- 
jury.—Smith v. Mt. Clemens Sugar Co., Mich., 
146 N. W. 263. 


_ 67. Proximate Cause.—An employer is not 
liable for negligence in not guarding against 
accidents which are not likely to happen.— 
_— v. Ahmeek Mining Co., Mich., 146 N. W. 


68. Vice Principal.—Defendant’s boss car- 
penter building a plank runway under the gen- 
eral directions of its superintendent for use by 
a mason’s helper in wheeling brick held a vice 
principal, for whose negligence defendant was 
liable as for his own.—Hartshorn y. J. C. Mardis 
Co., Iowa, 146 N. W. 70. 

69. Mortgages—Pre-existing Debt.—One who 
receives a conveyance as security for a pre-ex- 
isting debt is not a purchaser in good faith for 
a valuable consideration as against others hav- 
ing an equitable claim against the land.—Sen- 
neff v. Brackey, lowa, 146 N. W. 24. 

70.—Statute of Limitations.—Limitations do 
not run against an action for an accounting 
and to redeem against a mortgagee or grantee 
in possession under a deed intended as security, 
so long as any part of the secured debt remains 
unpaid and enforceable.—Salinger vy. McAllister, 
Iowa, 146 N. W. 8. 

71. Negligence—Licensee.—If persons have 
been impliedly licensed to use a well-defined 
path for a considerable time with the permis- 
sion of the licensor, the latter should notify 
the licensee upon making the place more dan- 
gerous or guard the dangerous place.—Morrison 
v. Carpenter, Mich., 146 N. W. 106. 

72. Partnership—Arbitration.—A submission 
to arbitration, executed by a partner, is not 
binding on his copartner unless executed by his 
express authority.—Hoffman v. Westlecraft, N. 
J., 89 Atl. 1006. 

73. Physicians and Surgeons—Liability.—The 
rule relieving a physician from liability for an 
error of judgment in his treatment does not 
apply where he fails to make the necessary ex- 
amination before adopting a course of treat- 
ment.—Dailey v. Shaffer, Mich., 146 N. W. 192. 

74. Principal and Surety—Fraud.—<A surety 
who is misled by his principal as to the na- 
ture of the suretyship obligation assumed at 
the principal's request cannot make the prin- 
cipal’s fraud available as a defense to an ac- 
tion on the suretyship, unless the obligee had 
knowledge of the fraud.—Saginaw Medicine Co. 
v. Batey, Mich., 146 N. W. 329. 

75. Principal and Agent—Personal Liability. 
—Where defendant contracted with laintiffs 
for certain plastering, and did not disclose that 
he was acting for another until the work was 
nearly done, the disclosure was not in sufficient 
time to relieve defendant from personal liability. 
—Haskett v. Unsell, Mo., 164 S. W. 651 

76. Remainders—Merger.—W here a child 
takes a life estate under a will, and is entitled 
to the remainder by descent, there is a merger, 
and she takes an estate absolute.—Gampbrill v. 
Gambrill, Md., 89 Atl. 1094 

77. Removal of Causes—Nonsuit.—Granting 
of nonsuit as to resident defendants without 
plaintiff’s consent, though he did not oppose 
the motion, held not to entitle nonresident de- 
fendant to remove the cause to a United States 
District Court on the ground of diverse citizen- 
ship.—Moeller y. Southern Pac. Co., U. S. D. C., 
211 Fed. 239. 

78. Sales—Acceptance.—An order for goods 
does not become binding upon either party un- 
til it is accepted by the seller either expressly 
or by acts done, such as the shipment of the 
goods ordered.—Petroleum Products Distribu- 
ting Co. v. Alton Tank Line, Iowa, 146 N. W. 
52. 


79. Completed Sale.—A contract for the fu- 
ture sale and delivery of car loads of oats which 
had not then been identified, there having been 
no appropriation of any specific oats, did not 
pass the title to the purchaser.—Churchill Grain 
& Seed Co. v. Newton, Conn., 89 Atl. 1121. 

80. Rescission.—A buyer of a team could 
not rescind for breach of warranty where, 
though’ he discovered the next day that one 
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horse balked, he never offered to return the 
team for six months, and never definitely ag. 
quainted the seller with his purpose to rescind 
until after suit to rescind, after which he paij 
a note for part of the consideration.—Emer 
v. Nibblink, Mich., 146 N. W. 120. 


81. Rescission.—Contract for sale of tim- 
ber, containing independent and divisible prom. 
ises, cannot be rescinded or discharged by a de. 
fault as to payment at most such default; only 
gives rise to an action for damages.—Colling y, 
Swanday Lumber Co., Ky., 164 S. W. 813. 


82. Specific Performance—Contract.—A con. 
tract by which defendant agreed to work for 
complainant outside of hours on certain inven- 
tions and to assign any invention or improye- 
ment he might secure, to complainant, for a 
unnamed compensation, held valid and subject 
to specific performance.—Thompson v. Auto 
matic Fire Protection Co., U. S. Cc. Ae 
Fed. 120. 

83. Mutuality.—To be enforceable by spe- 
cific performance, a contract must be mutual 
with respect to the rights of the parties to the 
equitable remedy.—McCall v. Atchley, Mo., 164 
S. W. 593. 

84. Tenancy in Common—Waste.—Though 
tenants in common have the right to hold pos 
session until a partition, they must respond for 
waste committed for a proportional part to the 
other coparceners.—Medcalf v. Hensley, Ky., 1 
S. W. 788 

85. Toerts—Violation of Law.—Where a man, 
in mailing to a woman a proposal for future 
immoral conduct, violated the federal statute 
against mailing obscene matter, and the wom- 
an, in instituting prosecution, brought herself 
into publicity, injuring her reputation, ané 
causing her great mental distress, she had no 
right of action for the wrong and injury, since 
the statute conferred no right of action in favor 
of individuals.—Shepard v. Lamphier. 146 N, ¥. 
Supp. 745. 

86. Trover and Conversion—Note and Mort 
gage.—Where a bank receives from a wife 4 
note and mortgage with directions to apply the 
proceeds on her debt, and the bank applies the 
proceeds on a debt of her husband, there isa 
conversion of the proceeds.—First Nat. Bank ¥. 
Ransford, Ind., 104 N. E, 

87. Usury—Test of.—The test of a usuriow 
contract is whether its performance will result 
in producing to the lender a greater return for 
the use of the money loaned than is allowed 
by law, and whether that result was intended. 
—Lassman vy. Jacobson, Minn., 146 N. W. 350. 

S88. Wills—Construction.—_In an _ action t 
construe a will giving a life estate to testator’ 
daughter, with a gift over upon her death to her 
children, but, if she died without issue, divid 
ing the sum between testator’s brothers ané 
sisters and the children of any deceased brother 
or sister, held, that the personal representatives 
of children of brothers and sisters, as well # 
the personal representative of a son of testa 
tor’s daughter, who died childless before such 
daughter. leaving a widow, should be made ée 
fendants.—Farmers’ Trust Co. of Mt. Holly ¥% 
3orden, N. J., 89 Atl. 985. 

$9.._—Intent of Testator.—When testator has 
interpreted a particular clause in his will, the 
courts, when called on to construe it, will fol 
low such interpretation.—In re McVeigh’s B® 
tate, Mo., 164 S. W. 673. 


90.——Publication.—Where two of three wit 
nesses to an alleged will did not know that the 
instrument was intended as a will, there wa 
not a compliance with the statute as to publica 
tion.—In re Van Handlyn’s Will, N. J., 89 At 
1010. 

91.---__Remainder.—Where a power given 
a life tenant to sell or convey was not exer 
cised, the remainder over was not thereby de- 
feated.—_Buckner vy. Buckner, Mo., 164 ' 
513. 

92.——Widow.—An act of a widow will not 
amount to an election to take under the will 
instead of her statutory estate, unless she wa 
aware of the nature and extent of her rights 
and, having such knowledge, intended to el 
—Hodgkins vy. Ashby, Colo., 139 Pac. 538. 





